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ig This topical analysis has been prepared in the Dairy Section * 
* merely as a working aid to Market Administrators and employees * 
meer the Dairy Section. It is not to be construed asian official* 
* legal opinion on any provision. Definite statements are made * 
* on several points on which the law is controversial, and upon 
* which we are not, at the present time, certain as to what is ~ 
* the best legal position to take. The purpose is to bring the * 
* various provisions of the Act together under related subjects * 
* commonly considered in connection with milk regulations. 2 
* * 
* There is in preparation by the Solicitor an analysis of the * 
* Act which will embody the legal construction of the Act. * 
ee OK OO te ok ok ok eK KR OK OR ok OR Ok eK Ok ew OR Rk ok Ok RM 
INDEX 
SECTION PAGE NO. 
I. PARITY PRICES ees: 
II. COMMODITIES FOR WHICH MARKETING AGREEMENTS ARE AUTHORIZED 1 
III. PARTIES TO MARKETING AGREEMENTS ae: 
IV. COMMODITIES FOR WHICH "ORDERS" CAN BE ISSUED 2 
VY. PERSONS SUBJECT TO "ORDERS" 2 
VI. INTERSTATE AND FOREIGN COMMERCE 3 
VII. HBARINGS: MARKETING AGREEMENTS, "ORDERS" AND AMENDMENTS 
TO "ORDERS" 3 
VIII. WHEN"ORDERS"MAY BE ISSUED. (RELATION TO MARKETING AGREEMENTS) 4 
IX. PROCEDURE AND DEVELOPING OF MARKETING AGREEMENTS AND 
"ORDERS" 5 
X. PROVISIONS WHICH CAN BE INCLUDED IN MARKETING AGREEMENTS 
AND "ORDERS" 6 
XI. ASSESSMENT COST OF ADMINISTRATION 11 


— 


ANALYSIS OF PROVISIONS OF THE | poy 
AGRICULTURAL ADJUSTMENT ACT AS AMENDED | 
BY THE 74TH CONGRESS, lst SESSION, 1935, AFHBOTING E C 
PRIMARILY | 
MARKETING AGREEMENTS AND "ORDERS" 
FOR 
MILK AND ITS PRODUCTS 


BOT Raster ae ee eee 
=" 
Cj 


KOR OK OK OK OK kk Ok OK Kk OK OK OK KK OR OK KOK OK RR OK OK OK OK OK KO OF 


SECTION 


XII. 


XIII. 


XIV. 


ne es 


PROVISIONS BARRED BY AMENDED ACT 


MISCELLANEOUS PROVISIONS APFECTING "ORDERS! - 
INCLUDING LIMITATIONS 


MISCELLANEOUS PROVISIONS AFFECTING MARKETING 
AGREEMENTS AND "ORDERS" 


COOPERATION WITH STATES 


STATUS OF COOPERATIVE PRODUCERS ASSOCIATIONS UNDER 
THs AMENDMENTS 


AMENDMENTS 
BRM INATION 


COURTS AUTHORIZED TO ENFORCE MARKETING AGREEMENTS 
AND "ORDERS" 


REMEDIES APPLYING ONLY TO VIOLATION OF "ORDERS" 
THE CONTINUATION OF AGREEMENTS AND LICENSzs 
BANG'S DISEASE AND SURPLUS REMOVAL 


PROVISIONS OF ACT WHICH MAY BE USED TO SUPPLiMENT 
MARKETING AGREEMENTS AND "ORDERS" 


PAGE NO. 


tt 


11 


14 


15 


L6 
Ey. 


17 


18 
18 
20 


ral 


a) 


. 


Ls Prerdt yerricess 


The base period for the calculation of parity priced is the five- 
year period, August 1909-July 1914, es in the originall/Act, except 
that, if statistice of the Department of Agriculture are not available to 
show prices in such period, the base period may be (1) the post-war period, 
August 1919-July 1929, or (2) all that part of such post-wer period for 
which such statistics are available (Sec. 8e). Specific authority is 
given to consider "current interest payments on farm indebtedness se-~ 
cured by real estate and tax payments ver acre on farm real estate! as - 
compared with such payments during the base period, in calculating parity 
prices (Sec. 2 (1)). 


No action can be taken, through marketing ogrecnents or Mornders" , 
which "has for its purvose the maintenance of prices to farmers above ie 
level" of parity as definod by the Act. (Sec. 2 (2) (b)). 


The consumer limitation on parity priccs, as set out in Section 2 (3). 
of the original Act, is repealed and a "gradual correction of the current 
level of prices" (as the Sceretoary deems in the public interest is substituted 
therefor asa protection for the consumer, (Sec.. 2 (2):(a) (1)). ee 


II. Gommodities for Which Marketing Agreoments arc Authorized. .- °° . 


Merketing agreements, not supported by orders", are authorized 
for "any agricultural commodity or prodact thoroof", bat only as to such 
hondling of the commodity or product as is "in the current of interstate 
or foreign commerce" or ag "directly burdens, obstructs, or affects such 
commerce", (Sec. 8b) However; it is believed that this provision for 
marketing agrcements for "any agricultural commodity or product thereof" 
cannot be used effectively unless close to a 100% sign-up of the industry 
is secured, because the non-signers cannot be required to comply with the 
agreement. 


Tie Forties to Morkotinge Acreements. 


The Act, as amended, gives to the Sccrctary power to enter into 
merketing agreements with any one or all of the follottving. classcs.of 
persons: "Processors, producers, associations of producers, end 
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ay, NOrigina ai" Act refers to the Act as it was prior to Te, passage of 
the amendment by the 74th Congress. 
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others engaged in the handling of any agricultural commodity or product 
thereof..." (Sece 8b). There might be an additional limitation arising 
out of the restriction that marketing agreements are to regulate certain 
phases of "handling" in that persons not performing functions regulated 
by the agreement might not be considered logical parties to such an agree- 
ment. 


IV. Commodities for Which "Orders" can be Issued. 


"Orders" are authorized only for the following commodities and 
their productse (Sece 8c (2)). 


1. Milk and its products. 


2. .Other commodities (The Dairy Section has no jurisdiction 
over the following commodities). 


(a) Tobaéco 


(b) .Fresh and dried fruits, except apples and 
except all canning fruits other than olives. 


(c) Vegetables, but not including vegetables, other 
than asparagus, for canning (see special section 
containing provisions applying to potatoes.) 


. (d).° Pecans .and walnuts. 


-(e) Naval stores as included in the Naval Stores Act 
and standards established thereunder (including 
refined or partially refined oleo resin). 


(f) Soy beans. 
Ve. Persons Subject to "Orders". i/ 


"Processors, associations of producers, and others engaged in ‘the 
handling of any agricultural commodity or product thereof", i eh in 
subdivision V of this analysis, may be made subject to onion but only 
as to that portion of the handling of such commodity or product as is in 
the current of, or directly burdens, obstructs, or affects, interstate 
or forcign commorcee ‘Sece 8c (1)). 


A produccr "in his capacity as a producer" is not subject to control 
by "orders"; neither is a retailer "in his capacity as a retailer" (excépt- 
ing a retailer of milk end its products). (Sec. 8c (13)). If, however, a 
producer engaged in "handling" outside of the sphere of production, such 
producer would be subject to "orders!" as to such handling. For further 
reference sce section No. 13 of this onalysis. 

"Orders" are authorized to be issusd by the Secrotary, to require 
all hendlers to do what is lawfully authorized and practically necessary 
to effectuate the policy of the Act insofar as it is contained in a 
marketing agreemont or on agreement upon which a hearing has been held, 
in order to make the terms thersof applicsble to those not signing the 
agreement. 
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‘The exception with respect to a roterier of milk does not mean 
that the Secretary is authorized to regulate retail operations such as 
fixing of retail prices. It merely assures us that a retailer cannot 
Claim exemption from the application of a milk "Order" because a re~ 
tailer was -- for purposes other than milk regulations —- exempted from 
the CREE aE TOT of an "Order" in his capacity asa retailer. 


VI. Interstate and | Horeien Commerce. 


Due to a recent decision of the Supreme Court of the United States, 
which the Federal Courts: of original jurisdiction in the various districts 
will follow, and in view of the limiting language of the amended Act, greater 
attention than heretofore: given should be devoted by the commodity specialist 
to develop information before and at-the public hearing to show that the 
handling of a substantial portion of the commodity to be covered by the 
program is actually in the current of interstate or foreign commerce or 
directly burdens, obstructs, or affects such commercee It will be advisable 
to work closely with the counsel assigned to the agreement to ascertain 
whether the facts developed show, in the light of court decisions, whether 
the "handling" sought to be controlled by "orders" does directly burden, 
etc., the interstate or foreign commerce in the commodity, when all of 
the commodity does not actually move "in the current of" such commerce. 
Further details will be developed in instructions for the guidance of 
those holding hearings. 


VII. Hearings: Marketing Agreements, "Orders" and Amendments to 


"Orders", 


Public hearings are required on (1) all marketing agreements, 
whether supported by "Orders" or not; and (2) all "Orders" and Amend— 
ments thereto. The Act does not require a hearing on an amendment to an 
agreement. When an agreement is supplemented by an "Order", the Act re- 
quires, under section 8c, subsection (8), that the agreement is to regu- 
late "the handling of such commodity or product in the same manner as 
such Order" and section 8c, subsection (10) makes a similar requirement 
with respect to an "Order" regulating the handling of the commodity in 
the same manner as a marketing agreement upon which a hearing has been 
held. Consequently, as a practical matter, if an "Order" is amended, 
in any material way, it would cease to regulate in the same manner as 
the accompanying marketing agreement, thus necessitating a change in 
the marketing agreement in-order that the agreement could continue to 
meet the requirement of regulating in the same manner. ‘as the "Order". 
Hence it virtually amounts, with respect to milk agreements, to the 
requirement that a:hearing must. be held in connection with. any sub- 
stantial change of marketing agreement through amendment. 


Further requirements have been made in general regulations, 
issued by the Secretary, viz.’ (a) the proposed agreement or proposed 
"Order" must be reduced to writing for the purpose of a hearing, 


(b) h 
on a fposod marketing agreements 
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Garings on a oroposcdOrdor" mast be held: simultencously with hearings 


1 


~ When Orders Moy be Issued. (Relation to Morketing Soruebintel ee 


1. A hearing mist hove Seon ietdgem poth a penne market ing 
agreement and a proposed "Order" prior to issuance OL Crincer. 


as Lt & proposed 2 sereemont is signed by the handlers of not. 
less than 50 percent (80 percent for California type citrus fruits) 
of the volume of milk covored by the "Order", which is ma arketed - 


within the marketing arca defincd in the "Order", the Scorctary 


may issuc an “Order" whenever he determines, in addition to the 
findings required in Sec.. 8c°(4), that the "Order" has been ap- 
proved by at least 2/3 of the producers. by number, who have, pro-, 
dueod milk for gole in the markoting arce, spccificd in such. market— 
ing agreoemont; or by produccrs producing oe Least 2/3. of the volume 
of milk sold within the marketing orca, specificd in the egroement 

Or Grn onl, 


3. If adequate handler sign-up, as noted in 2 above, has . 
not beon sceured, then the Sccretary may issue an "Order" regu- 
lating the handling of milk in: the same ma nner as the agrecment. 
In: this casc the Secretary must ee n addition to the 
findings required in sec. Sc (A), with tho bo, ey of the 
President, . that: 


(2) Such failure to sign tends to prevent the effectuation 
of the declared policy of the title with respect to 
milk. 


-(b) That the issuance of such an "Order" is the only 
- practical mcans of advancing the interests of pro- 
cducors.0f milk, end 


(c) That producer approval, as outlinod in Sec. 8c (9) 
(B)- has been secured. 


Findings required by the Act: (Application of Sec. 8¢ Ble 


A. Base period; The finding mast support eee 
SC period is sclected for a particula wr market. 


By Parity prices @ihe Pen xeonts must find what the 
parity price has.been, and that the. price is now below 
Parley. 


_¢, Interstate nature; The hendling regulated must be 
‘in the current of interstate commerce or’ suéh as directly 
burdens, obstructs, or affects interstate or foreign commerce. 
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D. Authorization? ‘Must rind. that. the commodity. ae 
one authorized. to be Peas by an "Order". 


uke. .Ue ertectuation. OF the Dectared beg. Must 

find that the issuance of an "Order! will tend to raise 
prices towards parity, to increase. purchasing power of 
producers, and will approach parity, an. line with current 
consumption demand. 


Speer beieiones Must find that each and every major — 
provisicn of the "Order" tends to effectuate the declared 
policy of the Act above stated, or that any trade practice 
prohibited also tends to accomplish the same purpose. 


Ge Marketing. Agreement: Must find that the "Order" 
regulates” in the same manner as a marketing agreement upon 
which a hearing has, been held, 


"rh. Hearings: Must find that due notice and opportunity 
for hearing has been given. 


I. Scope of "Order": Must find that "Order" is not 
applicable to all production or marketing, areas,..and that 
area selected is the smallest practical GO regulate or 
that the issuance of several "Orders" would impede the 
effectuation of the policy of the Act. 


J. Production and Marketing Differential: Must find 
that due recognition is given to local peculiarities, 


K. Signers: Must find that handlers of required volume 
have signed, or having failed to secure sign-up, that such 
refusal prevents the effectuation of the Act, and that ise 
suance of an "Order" is only practical means of advancing 
‘producer interests. 


ali Mndie dual Pools: Must find that 3/4 of the pro- 
 ducérs by volume favor individual distributor pool as 
such appears-in the "Order", | 


.@X. “Procedure and Developing of Marketing Agreements and "Orders". 


The procedure in developing of marketing agreements and "Orders! 
and in conducting public, hearings will not differ materially from the 
procedure used in the past where either agreements or licenses were 
issued. The fact that the powers of the Secretary are now more clearly 
outlined in the Act, place upon him a more definite responsibility 
of making sure that there are. adequate facts to permit him to issue 
the regulations prescribed in the Act. Consequently, greater care 


& 
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and effort must be put forth preliminary to the issuance of an agreement 
or "Order". Emphasis will be placed wpon the. preparation of factual 
material by the Section.Chief prior to: ‘the’ hearing. to be used.iin sup- 
porting the findings outlined above. ‘It' will: be necessary that such 
facts be presented at the hearing. Also, in addition to functions 
heretofore mentigned, it: will: be necessary for the Secretery. to deter 
mine when the required handlér ieee and producer ‘aperevels have been 
given as provided in the. Act. oles ir : 


X. Provisions wnich Can be Incl tmided in Mavicebing Agreoments and 1 Meese 


(There are some special® provisions applying. e Gounedet tae other 
than milk which are not included’ hes this phatyalse 


ie ee ae isetneee Riven! ab Shateatea in . (b) of 
Section XIII, subsection 2 of this analysis, there are no statutory 
limitations, other than relevancy to the purposes of the act, on the 
provisions which marketing agrecments not supported by lonierd!! 
may contain. However, since it is expected that milk agreements 
will be accompanied by "Orders", for all practical purposes the 
agreements will be limited’ to aur provis sions as are permitted to 
be included in "Orders", 


2, "Order's. The following terms end, Souahtzene may be included 
in an "Order"! and no- others. 


“hk. Cost ccnenaend 


(1) Classification: For purposes.of establishing mini- 
. mun prices to producers; milk may be classified in 
“accordance "with the: form in which, or the purpose 

for which, it is used". It is. considered that this 
language will’ permit classification in the future 
on the same basis as it has.been classified under 
licenses in the past. Sec. 8¢. 5) (A). 


(2) Fixing, or Prove a Method for Fins Minimum 
Prices, for each Use Classification: (a). Such 
prices, however fixed, are to be: uniform: ee all 
handlers. See 8e. (5 ue geog 


(3) Time when Handlers shall. Make Payments to Producére 
or Associntions | ‘of Producers:”” Séc" Be (5) We 


(4) Allowable Adjustments in OGemee rier, with Producer 
Prices, |Sec.8c (5) -(A),. ae 


(a) Volume, market and production “Aj Pearcn tans: 
customarily applied by the, handlers: ae, 
to such "Order". res 
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The ecede" or eae of milk purchased. 


Lbcheiehe ae “ion deliveries of such milk 


or any use: classification thereof is made to 


such handler.. (Definitions of what was meant 
by these ‘various adjustments was included in 
both the House and Senate Reports on the Agri- 
cultural Adjustment Amendments, They should 
be construed as illustrative and not as limit- 
ing the.meaning of these adjustments. These 


‘adjustments are not to be construed as affect- 


ing the: cost:-of! milk to each handler on the basis 
of the prices established for each classification 
and the uses: which he innkes of all milk purchased 
by -him.--They.wiil have to be interpreted in the 
light of familiar’ marketing practices prevalent 
in the aren under the "Order", although the 
Secretary will have to maintain some uniformity 
as between different "Orders". ) 


Payment to Producers: 


(1) 


Individual distributor pool. Or, as stated in the 
Act, "The payment.to all producers and associations 
of producers delivering milk to the same handler 
of uniform prices for’ all milk delivered by them". 

Sec: 8c) (5)°%(B). 


(a) 


(b) 


Such a plan mst have the approval of 3/4 of 
the producers by number or volume. Sec. 8c (5) 
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The 3/4 approval is not required in the case of 
"Orders" covering milk products only. This ex~ 
ception was made for the purpose of avoiding 
unnecessary and cumbersome procedure in connec- 
tion with the evaporated milk agreement or other 
Similar-agreements or "Orders". During the last 
minute révisions of the Bill, however, the re~ 
quirement that every "Order", even though it was 
signed by handlers of the required volume of milk, 
- must be approved by: 2/3 ‘of the producers by number 
or volume, practically resotres the requirement 
which it was sought to avoid. Sec, Se, (5) 


CB) (i) 
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(2) Market-wide Pool. Or as the Act itself states, 
. "the payment to all producers and associations 
- of producers | delivering milk to nie handlers of 
uniform prices for sll milk so delivered, ir- 
respective of the vses made of such milk by 
the individual haniier to whom it is delivered". 
Sec. Bay ioe (8), Add: 


(a). rerbpses is ‘no “special producer approval neces- 
, sary for this method of payment other than 
the approval ote 2/3 of the producers by 
volume or number, as outlined in Section Vil? 


(3) Adjustments. The srme ¢ adjustments are provided 
Mere. AS; énumerated ineNio. 1 above, and ere tore 
cons trucd as. meaning. the same in both instances 
when used in the same "Order". There is, in ad~ 
“dition, an adjustment provided for the purpose of 
making payments under a base-surplus plan, if such 
2 plan is. included in the "Order". Sec. 8c (5) (B). 
~ Hqualization Payments. In order to operate a market- 
wide pool in the s»me manner as it now operates under 
licenses, a special’ ‘provision was inserted in the Act 
whereby a pool. could operate with the aid of balancing 
payments through an equalization account. This was 
inserted in the Act to overcome the common objection 
by handlers that on equalization payment was an un~ 
», Justifiable additional cost. .Sec.8c (5) (c). 


New Producers. The "Order" may provide that in the 
case of all. milk purchased by hendlers from any pro» 
ducer who did not regularly sell milk during 1 period 
of 30 days next preceding the effective date of the 
"Order" for consumption in the area covered thereby, 
payments to such producer would be mode at the lowest 
cu se. Classifications specified in the "Order" for a period 
-of-.two, full calendard months following the first of the 
next... succeeding calendar month after which deliveries 
were begun, This does not affect the cost price to the 
.. handler, but. only the price which is paid to such new 
producer. In other, words, the milk will be pooled. 
The Secretary .ans no discretion with respect to the 
length of tiie that a new producer is to be paid ace 
cording to the lowest use classification. If the new 
producer clause is used at all, it must be used as pro 
vided in the Act. See. 8a (oS) au. 


He 


Fe 


Services. 


(1) Technical services. The "Order" may provide 
for the rendering of market information to 
wroducers and for the verification of weights, 
sampling, and testing of milk purchased from 
producers, and for making appropriate de- 

. @uctions therefor from payments to producers. 
An exception is made in the case of producers for 
whom these services are being rendered by 
a cooperative marketing association qualified 
under paragraph F, which utilizes the Capper- 
Volstead Act as the legal standard. The ex 


ception presumably extends to both the performance 


of these services and the. right of the 
Secretary to make deductions. Sec. 8c (5) (EB). 


(2) Assurance of payments, The "Order" may provide 
for the assurance of and security for payment 
by handlers for milk purchased. It is considered 
that this wording makes possible any means of 
assurance that the Secretary may wish to estab— 
lish for such purposes, It is to be noted that 
tthe exception as to cooperative associations 
does not apoly to the performance of this ser- 
WeuCGwt SeCe SG46O i. (Ee 


The "Order" may prohibit unfair methods of competition 
and unfair trade practices in the handling of milk, 
This general power to prohibit unfair trade practices 
and mehtods of competition is similar in character to 
the Federal Trade Commission Act. In effect, it com 
fers upon the Secretary the power to determine ad- 
ministratively what acts are to be considered as un- 
fair to the extent that they can be prohibited by 
laws This places an importont function, as well as 
an etree burden, upon the Secretary in con- 
neetion with which he would be responsible to make 
his investigations, his findings, and his "Orders! 
with respect to such practicus, conform to estab- 
lished procodures, The courts reserve to thomselves 
the pover to finolly determine. what constitutes an 
unfair tredé practice or method of competition. They 
will use the Socretary's findings but will not neces- 
srrily be’ bound by them. Sec. 8c (7) (A), 
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Price Piling... The "Order" may reqairesiomdrere 

tO soll “only at pricte Pilod by suen homdicrs 

in the manner proyided in such ‘Order! "Orders! 
covering milk and cream to be,;scld for consumption 
in fluid form -- in other words, fluid milk markect- 
ing agreements ond "Orders" are excepted from 

bias VTOViELON s t would be available; therefore, 
for "Orders" such as for the eveporated milk 
industry or other dairy vroducts 


Administration. The "Order" may provide "for the 
selection by the Secretary of Agriculture, or méthod 
for the: selection, of any agency or agencies ard de 
fining their powers and duty, which shell include 
only the powers: 


"(1) To administer’ such “Order in accordance 
with its terms and provisions: 


"(2) To make rules and regulotions to effectuate 
the terms and provisions of such order. 


"(3) To reccive, investigate, and report to the 
secretary of Agriculturo complaints of vic-— 
lations of such order; andn 


"(4) To recommend to the Secretery of Agriculture 
amendments to such order,. 


(This will meke possible the continuance in Orders 

of the administretive methods now used in licenses, 
An attempt was mado in Congress to prohibit coopera 
tive associations from being cligible for designation 
as the administrative agency. It was defeated in 
conference and does not apperr in the final Act. 
However, the selection of an agent or ageney re- 
mains in the discretion of the Sccretary.) 


Incidental. The "Order" may contain other provisions 
"incidental to, and not inconsistent with, the terms 
ond conditions specificd in subsections (5), (6) and 
(7) ond necessary to effectuate the othor »rovisions 

of such order.’ Whatever provisions are placed in 
"Orders" “under this paragraph will have to be showh 

to be directly related to other provisions specii ically 
autnorized and nocessary to their effective adminis-— 
tretion, “It should not be construed to confer upon 

the Secretary additional substa entive powers other 


than those specifically enumerated, Sec, Bc CA) Ds 


~ll- 


Assess sont Cost fod of Administration 


While neither subsection 5 nor subsection 7 of Section 8c, 


“which are supposed to include every provision which may be in~ 


(xn 


S17, 


‘cluded in an "Order", includes any provision with respect to 


financing cost of Peminieter telonaerew, Section LO(b) (2) re- 


.guires that each "Order" issued by the Secretary shall require 


each handler subject thereto to pay to the administrative agency 
established by the Secretary, his pro rata share of the expenses as 
the Secretary » finds necessary to be incurred for the maintenance 

and function of such authority or agency. It marks a distinct dif- 
ference from the procedure heretofor followed under milk licenses in 
that it it definitely places places the cost of administration on handlers 

to _be paid for by them rather than to be financed out of deduc- 
tions from producers. The enforcement of this requirement as 


_ noted in a subsequent section of ‘this analysis is not to be se- 


cured | in the same manner as the enforcement of other oe Or 
the "Order". A special procedure is provided. Sec. 10 (b) (2). 


oe Barred by Amended Act. 


There is no authority in the Amended Act whereby the 


' Secretary could establish retail prices. Retail price-fixing, 


as it applied to commodities other than milk, created strong 
Congressional opposition and was finally defeated. While the 
Secretary has long since refrained from establishing retail 
prices as a matter of policy, the history of retail price- 
fixing in the present Bill is of some weight in connection 
with any consideration of minimum resale prices. 


Miscellaneous Provisions Affecting Orders ~ Including Limitations. 


lL. Affirmative requirements; "Orders" issued by the 


Secretary shall: 


(a) Not be applicable to all production areas or 
marketing areas, or both, of any commodity or 
product thereof unless the Secretary finds that 
the issuance of several "Orders" applicable to 
the respective regional production area or 
regional marketing areas, or both as the case 
may be, of the commodity or product will not 
effectively carry out the declared policy of 

Pirie urGles (aco aL) CA). 
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(b) Be limited to the smallest regional or marketing 
areas, or both, which the Secretary finds practical 
and in compliance with the policy of the Act. 
Orders regulating the handling of milk and its 
products are excepted from this provision. 


(8c, (11)°(B)). 


e 


(c) Prescribe, when applicable to the same commodity, 
such different terms applying to different produc 
tion and marketing areas as the Secretary finds 
necessary to give due recognition to the dif- 
ference in production and marketing in such arease 


(8c (11) (C)). 


aa Limi tations: 


(a) "No marketing agreement or 'Order! applicable to 
milk and its products in any. marketing area shall 
prohibit or in any manner limit, in the case of 
the products of milk, the marketing in that area 
of any milk or product thereof produced in any 
production area in the United States". (Comments 
The meaning of this paragraph is not altogether 
clear nor does its history and discussion in 
Congress or in reports of committees suffice to 
clarify its meaning with respect to specific sit- 
uations. | In general, we do not. construe it to 
prohibit the use of any provision specifically 
provided for in the Act, although any such .regu- 
lation may, to a certain extent, limit the market- 
ing of milk in the area to which the "Order" is. 
applicable). “(See. Se°(5) (Gn). 


(b) No "Order! issued under subsection 9 shall be 
applicable to any person who sells agricultural 
commodities or products thereof at retail in 
his capacity as such retailer, except to a 
retailer in his capacity as a, retailer. of milk. 
Attention has been drawn to this in a previous 
section of this analysis. While retailers of 
milk and its products are excepted and therefore 
this section will not affect the dairy program, 
jt should be noted that this limitation applies 
only to "Orders" which are issued pursuant to 
Sec. 8c (9) of the act entitled "orders with 
or without Marketing Agreement". (See also 
Section VIII subsection % of this analysis). 


Above limitation found in Sec. Se (13) (A). 


ion 


(f) 
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No "Order! shall be applicable to any producer 
in his eapacity as a producer. (Sécs 8c (13) 


(B))« ae bit 


Privileges of Cooperatives. As noted before, 


no "Ordér" or agreement applicable to milk and 


‘its products shall be construed to prevent a 


qualified cooperative marketing association 
from blending the net proceeds of all of its 
sales in all markets in all use classifications, 
and making distribution thereof to those pro- 
ducers in accordance with the contract between 
the association and its producers. -(Comment: 
Enforcement or administrative problems vhich 
arise out of s use of this privilege and which 


results in inequities in the market, will have 


to be handled administratively rather than 


‘through legnl means. Its application to specific 
Situations will have to be worked out as they 


ArLsee 


"Order" must follow marketing agreement. No 
"Order" can be issued under the amended Act 
anless. it regulates the handling of the 
commodity or product covered by such 'Order! 

in the same manner as, and is made applicable 
only to persons in respect to classes of in- 
dustrial or commercial activity, however 
specified, in a marketing agreement upon which 

o hearing has been held." (Sec. 8c (10)) Comment: 
The Solicitor has tentatively construed this re- 
quirement to mcan that a marketing agreement is 
that.upon which a hearing hes been held and to 
which signatures have been attached, even though 
a majority of handlers have not so signed. Con- 
sequently, it would appear thot oa herring on a 
proposed marketing agrecoment will not be con 
sidered as sufficient for the issuance of an 
"Order" under subsection 9, providing for "Orders! 
without agreements. 


Regulation of Advertising. No "Order" shall be 
issued prohibiting, regulating, or restricting 

the advertising of any commodity or product 
covered thereby, nor shnll any marketing agree- 
ment contain any provision prohibiting, regulating, 
or restricting the advertising of any come 

modity or product covered by such marketing agreo- 
ment. (See. 8c (10)). Comment: While no 
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provisions in existing Licenses pertain to ad- 
vertising in any way, it is possible that under 
the power to prohibit unfair practices, fraudu- 
lent advertising might eventually be subjected 
to & prohibition.” For the present at least, we 


would not think that the above stated require- 


‘~ dient of the Act would protect fraudulent ad- 
“ vertising should the Sern ey seek to prohibit 
. i it: ' 


b 


XIV. Miscellaneous Provisions Affecting Marketing Agre ements and 


Orders". 


1. ‘Books and Records. 


(a) 


(b) 


(d) 


The Secretary is given specific authority to require 


all parties to a marketing agreemont and all handlers 


subject to an "Order" to furnish appropriate informa- 
tion, For the purpose of verifying the correctness 

of any information submitted, or the procurement of 
such required informetion, the Secretary is authorized 
to cxamine such "books, papers, records, copies of 
income tax reports, accounts, corresovondence, con- 


‘tracts, documents, or eee anes the Secretary 


deems relevant. (Sec. 8d ({1)). 


The Secretary may also request such information as 
he deoms necessary to determine whether or not 

there has been eny abuse of the privilege of exemp— 
tions from the anti-trust laws, His power to secure 
this information is the same as stated in (a) above, 
(Seog nSdi(ds) ). 


Confidential information. Any information so secured 
by the Secretary is required to ho kept contidential 
and any officer or employee who divulges such informa 
tion is subject to a fine or imprisonment and removal 
from office. 


Exceptions. 


(1) General statements beascd.upon reports which do 
not identify tno information furnished by any 
person may be published. 


(2) Nemes of pe orsons eneaeting any marketing agree 
' ment or order, together: with the statement of 
_ the provisions of. the marketing agreement or 
order! violated by. sueh person may be published 
‘by direction of the Secretary. 


ob eee 


(3) Such confidential information as the Secre- 
tary deems relevant may be disclosed in | 
suits to which the Secretary or any officer 
of the United States is a.party, and in 
administrative hearings brought at the dis- 
cretion of the Secretary. (Secs 8d (2))< 


2. Base period may be changed when price data not available. 


For purposes of any marketing agreement or "Order", 
the base period may be changed either to (1) the post- 
war period, August 1919-July 1929, or (2) all that. 
portion of such post-war period for which the purchas- 
ing power of the commodity can be satisfactorily deter- 
mined from available statistics of the Department of 
Agriculture; provided that the Secretary finds and pro- 
claims that the purchasing power of the commodity cannot 
be satisfactorily determined from available statistics in 
the Department of Agriculture during the base period, 
August 1909-July 1914. (Sec. 8e). . aw iy 


XV. -Gooperation with States. 


"The Secretary of Agriculture upon the request of the duly 
constituted authorities of any State is directed, in order to 
effectuate the declared policy of this title and in order to 
obtain uniformity in the formulation, administration, and en- 


_. forcement of Federal and State programs relating to the regu- 
lation of the handling of agricultural commodities or products 


thereof, to confer with and hold joint hearings with the duly 
constituted authorities of any State, and is authorized ‘to co- 
operate with such authorities; to accept and utilize, with 

the consent of the State, such State and local officers and 
employees as may be necessary; to avail himself of the records 
and facilities of such authorities; to issue orders. (subject 
£o the provisions of section 8c) complementary to orders or 
other regulations issued by such authorities; and to make 
available to such State authorities the records and facilities 
of the Department of Agriculture; Provided, That information 
furnished to the Secretary of Agriculture pursuant to section 8d 


. (1) hereof shall be made available only to the extent that such 


information is relevent to transactions within the regulatory 
jurisdiction of such authorities, and then only upon a written 
agreement by such authorities that the information so furnished 


“shall be kept confidential by them in a manner similar to that 


required of Federal officers and employces under the provisions 
of section 8a (2) hereof." - (Sec. 10 (1))> 


bhai 


Comment: The purpose ‘of this provision is self-evident. 

While it apoears that cooperation to the extent of conferring 
with State authorities and holding of joint meetings is mandatory 
upon the Secretary at’ the: request of such State authorities, it 
is. believed that sufficient latitude remains for the Secretary to 
maintain the necessary’ independence under his responsibility of 
administering the Act. The latitude under this provision is 

wide and its application will have to be worked out in. connec- 

2. ¥n0n, with specific Spa EHOUS 

Pie 


To ea Status of Cooperative Producers Associations Under the Amendments. 


ae 


t,he Secretary may not render ‘ays services of giving 
marketing information to, or verifying weights, sampling, and test- 
ing of milk for, producers for whom such services are being 
rendered by a qualified cooperative marketing association. 
(Sec. 8c (5) (B)). 


ed 2. Nothing contained in "Order" can prevent an association 
from distributing its’ proceeds among members according to member- 
ship contracts. (Sec, 8c (5) (F)). 


3. Cooperative Representation. Whenever the Secretary is 
‘required to determine the approval or. disapproval of producers 
with respect to the issuance of any "Order" or any term or 

condition thereof, or the termination thereof, any bona fide 
cooperative association engaged in marketing of the commodity 
or product covered by the "Order", ‘or in rendering services for 
or advancing the interests of the producers of such commodity to 
which the "Order" is applicable, may express approval or disap- 
proval in behalf of all producers who are members of or stock 
holders in, or under contract with such an association. . (8c (5) 


(12)). 
This would. apply tos. 


(a) Approval of an "Order" by producers sits section 
8c cr and (9). 


(bo) Termination: There producers of more than 50. au 
cent of the volume of commodity. to which the; "Order" 
is applicable and which is sold in the marketing 
area, specified, have fevones: tere ne Ae : 


(c) Approval of 3/4 of the Rh by Cn ee or “by 
volume. necessary for the inclusion of an. individual 
distributor pool plan of payment. - 


XVII. 


XVIII. 


i irda 


4.° General Encouragemehts The Secretary, in adminis- 
tration of the Act "shall accord such recognition and en- 
couragement to producer-owned and producer-controlled co- 
operative associations as will be in harmony with, the 
policy ages cooperative associa ations set forth in exist- 
ing acts of Congress, and as will tend to permit efficient 


Sean re marketing and distribution." 


Comment: - While this is not construed to provide a legis- 
lative basis for performing additional services ond making 
deductions in addition to those specified in sections 8c 
(5) (B) it nevertheless is a special mandate to the Secre- 
tary to encourage the development of such associations. 
CSeceilOr Gb. 1 ))% 


Amendment se 


le Marketing Agreements. Nothing is soid in the Act 
with reference to Amendments to marketing agrecments not 
accompanied by "Orders". Such an agrecment could be ap- 
propriately amended in accordance with the procedure for 
amendment scot forth in the agreement itself. 


2. "Orders and Agreoment with 'Orders'".. Because of 
the requiremont that an agreement must regulate in the 
same manner as an accompanying "Order", and that an "Order" 
must regulate in the same manner as tne accompanying agree- 
ment, as above noted, no nmendments -to a marketing agrec- 
mont supported by an "Order" or to-an "Order" can be ef- 
fectuated unless all the procedural stops are taken which 
are required for the agreement and "Order" which is to be 
amended. This of course requires » public henring, or ap- 
proval, cte. (Sec. 8c (17)). dun 


S. Due motice. Although no time is stated ns to what 
constitutes due notice of - public hearing on 2 marketing 
ngrooment ond "Order", it is specifically provided that 
three days gvall be. doomed duc notice.in the case of a 
hearing ‘on an amcondmont to an "Order". Sec. 8c (17)). 


Comment: Regulntions issucd by the Secretary will set 
forth the procedure as to anid notice 


Torminatione 
Tormination of marketing agrcoments ond “Ordors" 
i. By the Secretary. The Sccretnry is required to 


torminate or suspend (presummbly with or without notice 
at: any time) the operation of any: "Order" or any provision 


‘of such "Order" if the effectuation of the volicy of the 


Act is obstructed thereby. ' (Séce. 8c: (16) (A)). 
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2. By the Secretary when favored ,by producers. The Secretary 
must terminate any marketing agreement. or "Order" at the end of 
the current marketing period" for the commodity whenever he finds 
that such termination is favored by a majority of the producers 
who, during 2 representative period determined by the pecrepary , 
have been engaged in the production for a market of the com~ 
modity, or heave been engaged, during such period, in the pro- 
duction of the commodity for sale in the area specified in the 
agreement or "Order" ,provided that such majority has, dur ing 
such, period, either produced for 4 market more than 5O percent 
of the volume of the commodity in the area or hove, during such 
period, produced more than 50 percent of the volume of the com- 

“modity sold in the marketing area ~~ which is a long and in- 
volved way of saying thet the Secretary must terminate the mar- 
meting agreoment or "Order" when such termination is favored by 
a majority of producers, either by number or by volume, 


However, such termination can be cffective only if an- 
nounced on or before such date as may be specificd in the mar— 
keting agreement or "Order'', which date must be prior’ to the 
end of the then current marketing period. (8c (16) (B)). 


%. The termination or suspension of any "Order" or amend= 
ment thereto or provision thereof shall not be considered an 
"Order" within the moaning of this section. (8c {16) (C)). 

Comment: That is to say that Hearings, nroccdure,, ap— 
proval and findings incident to.the issuance of an "Order" are 
not required, in connection with its termination, 


XIX, Courts Authorized to Enforce Marketing Agreements and "Orders", 


1. . The amended Act vests "the several ‘District Courts of 
the United States with jurisdiction specifically to enforce, 
and to prevent ond restrain any person from violating, the 
provisions . ,..... of any order, regulation, or agreement 
oe » ee Lesued pursuant to tage Title isi.) a eeoonm Te 
request of the Secretary of Agriculture, it shall be the duty 
of the said district attorneys of the United States, in their 
respective districts, under the direction of the Attorney 
General, to institute proceedings to enforce the remedies 
~ « » « provided’ for in, or pursuantto, his Tisier. 

(Sec. 8a (6)). 


« 


XX. Remedies Applying only to Violation of "Orders". 


1.. In eddition to being subject to the civil remedies 
mentioned in subdivision XX, any handler violating an "Order" 
to which he is subject (other than an order to pay a pro rata 


share of expenses) is made liable to prosecution and a fine 
of not less than $50.00. or more than $500.00. for each violation; 


ere. 


and each day during which the violation continues is a separate 
offense. No penalty shall apply to a-violation occurring be- 
tween the date upon which a handler has filed a petition with 
the Secretary and the date upon ‘which the notice of the Secre- 
tary's ruling thereon: is giver, providing that the court finds 
that such a petition was filed in good faith and not for delay. 
(Sec. 8c (14)). 


2e. Collection of ‘handler assessments... Any authority or 
agency sélected by the Secretary, to administer an "Order" may 
maintain in its: own name, or in the names of its members, a 
‘suit’ against any handler subject:to an "Order'"for the collec- 
tion of such handler's prorata share of expensese United 
States District Courts are vested with jurisdiction to enter 
such suits regardless of the amount of the controversy. (Sec. 10 


(b) (2))-. 


3e Petition by handler for review. A mehtod of procedure is 
prescribed ‘whereby a handler may petition the Secretary to modify 
an "Order" or to exempt such handler from such "Order". The Secre~ 
tary is required to give a-handler an-opportunity for hearing on 
such a petition, in Breilasune with the regulations made by the 
aa vata. with the aporoval of the Pypesident. During the 
pendency of such petition, if it is filed in good faith and not 
merely for delay, the handler will not be subject to the statutory 
penalty for a violation of an "Order":upon which such petition 
was basede The Secretary's ruling on such petition shall be final, 
if in accordance with law; however, the handler is given the right 
to have thé district Fedoral Court, ‘in the district of which he is 
a resident, review the ruling of the Secretary for the purpose of 
determining whether such ruling:h's been lawfully made, or to re= 
quire the Secretary to take ‘such steps as the lav requires. (Sec. 
Bo LSeCA PAB) ys 


4. Whenever the Sccretary, or such officer or employee of 
the Department of.Agriculture as he may designate for the pur- 
pose, has réason to believe that any handler has violated, or is 
the agai the So eset oa any "Order! or suena iets 


ond, After cee notice to such: en, to ear: a cree? to 
determine the facts for the purpose of referring the matter to 
the Attorney General for aporopriate action. (Sec. 8a (7)). 


5. In administering the provisions. of Part II of the Act, 
including those provisions covering marketing agreements and 
"Orders", certain provisions of ‘the Federal Trade Commission 
Act ‘are: made aposlicable to the jurisdiction, powers and duties 
of the Secretary. These are bricfly (a) that the various de- 
partments and bureous of the Government, when directed by the 


“Pres sident, may furnish records, papers and information to the 
scorctary relating to-any 1 nondior; (2) witnesses may be required 
to attend 3 Ainvestigntiona iL hearing subpoenas may be issued, the 
courts maybe callod upon unc in ense © subpoens issued 

‘by the Scerctery has beén disregs rdod, provision for punis ment 
of disobedience of a subpocne issued by | court, provision for 
the issuonce of writs of mandemis. commanding persons or corporea— 
tions to comply with certain provisions, securing informetion 
by deposition, provision for witnesses! fees, cte; and (c) pro- 
vision for severe ponaltics for Rema 2) statements or 

_entrics in connection witn reports. (Secs 10 (hj). 


'" 6," TAs Secretary may report eny violation of any agreement 

ontéred into under part TIeof the -cet (which includes: milk 
aere casing to the Attorney Genoral j,of the United States who 
shall couse appropriate procecdings to enforce such agreements 
to be ae and prosecuted in the proper courts of +t 
United States with out deny s) (Seesd0.(n))% 


+ 


@Q 


Se 


~The Contimation tents and icens 


Nothing contained in this Act shell (a).. imvelidete any 
marketing agreoment’ or License in existance on the date of the 
enactment hordof,.or any provision thereof, or any ect done 
pursuant thereto, either before or. ofter ce es of 
this Act, ‘or (b) Newer ake ey srovided for on the date 
of the ennetment ‘thereof ie Mie ta rH lcs cea of anv such mar- 
keting agreemént ‘or License, barks dnvolidete any agreement 
entered into pu*suant to section 8 (1). of the Agricultural 
Adjustment Act prior to the cnactment of this) Act, iom sub— 
sequent to the enactment of this Act in connection with a 
program the initiation of which has been formerly opproved 
by the Scerctary of Agriculture umder such section 8 (1) 
prior to the enactment of this Aét, or any act dome or’ agreed 
to’ be donc or say payment mado or @greed to be made in pur 
sguance of any ‘such agreement, cithor before or after the on- 
actment’ of this Act, or eny change in the torms and conditions 
of any such’ sere ment. or any voluntery arrangements or further 
agreements which tac ado retary finds: necessary or desirmo.e in 
ordér to complete”or terminate such program oursunnt to the 
declared policy: of the Agricultural.Adjustment Act.,..." 


Comment; This permits agre ments ‘and Licenses to remain in 
effect’ until such e time-as tae mnoy,be veolaced by agreements 
end "Orders" entered into or issued pursuent to the emendments. 
lec or ding to the Solicitor's;opipion,.wwile egreoments and li- 
censes con continue. in effect, licenses. mer not be modificd by 
any eimondriént ofter the effective date of this Acyy)) which wa 
fugust' 24)°1935,.: (Sec, 38 Public : How: 320, page 53, Compilation). 


i) 
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XXII. Bang'ts Disease and Surplus Removals 


A. New Appropriation. There was authorized to be ap- 
propriated the sum of $40,000,000, of which $10,000,000 was 
appropriated to be available,until June 30, 1936 for the 
following purposes: eer ewe 


(2) 


(a) To eliminate diseased dairy and beef cattle, in- 
- cluding cattle suffering from tuberculosis or « 
Bang's disease. 


(b) .For scientific investigation and efforts to eradicate 


-» disease in. cattle.'- 


(c) For the purchase of dairy and beef products for dis- 
tribution and relief purposes through advancements to 


the F. Se wR. Ce 


(a4) To be used for all necessary expenses in connection 
therewith, including the. employment of persons and 
_means, in. the District of Columbia and elsewhere. 


B. , Extension of Previous Appropriation. 


an 


. The unexpended balance of the fund appropriated by 
public resolution No. 27 to carry out Section 6 of 
what is commonly known as the: Jones-Connally Cattle 
Act was: re-appropriated to reiain available until 


June 30, 1936. The uses for which the re-appropriated 


balance may be used are the same as those, outlined in 
A abovee 


‘The unexpended balance of the funds appropriated by 
public resolution.No. 27 to.» carry out Section’s of 
what.is commonly known-as the Jones-Connally’ Cattle 
Act are declared to remain available: for the: pur- 
poses..for. which they were originally appropriated 
until June 30; 1936. These uses ares . 


(a) -To finance surplus reduction and production ad- 


justments with respect tothe dairy and beet 
cattle industry. ae one Sie 


(b) To carry out any of the purposes described in 
~ subsections (a) and (b)..of Section 12-0f the Act, 

which are; (1) Administrative expenses. incurred 
under the Act, .(2) payments authorized to be made 
under rental.or benefit payments, etc, (3) aco 
ceptance of any agricul fural commodity pledged 
as security for any loan made by any Federal 
agency conditioned on a production adjustment 
agreement, refunds on taxes, etce 


XXIII. 


(c) To support and balance the markets for the 
da iry and beef indus try. 


All of the foregoing provisions were embodied 
in Section 37, Public No. 320, page 54, Revised 
Compilation. 

¢ 
Provisions of Act Which may be Used to. Supplement Marketing 
Agreements and "Orders". 


The Act, as amended, provides for two methods which may 
be uscd to supplement marketing agreements and "Orders" for 


the purnose of assisting in efrectuating ue provisions. 
These two methods may be outlined briefly s follows: 


1. Authority to Limit Imports Which Render or Tend to 

Render Ineffective a Program Under the Act. "Whenever the 

- President has reason to believe. that any one or more articles 
are being imported into the United States under r such condi- 
tions and in sufficient quantities as to render or tend to 
render ineffective or materially interfere with any paves 
or operation undertaken, or to reduce substantia lly. the- 
amount of any product processed in the United States from 
any commo di ty subject to and with respect to which an ‘ad- 
justment program is in Opoeravnon see. , he shall cause im- 
mediate investigation to be made by the United States 
Tariff Commission". The Tariff Commission is required to 

See, precedence to such investigations he determine such 
factse 


If, on the basis of such investigation, the Presi~ 
dent finds the existence of such facts, he “is required to 
impose such limitations on the total quantities of any 
article or articles which may be imported as he finds and 
decla ares, and as shown by such investigation, to be neces- 
sary sO that the entry into the United States of such 
article or articles will not (1) "render or tend to 
render ineffective or materially interfere with any 
program or operation undertaken, or" (2) "will not. reduce 
substantially the amount of any product processed in the 
United States from any commodity’ subject to and with re- 
spect to which an adjustment program is in operation 
- » e' Under the above provisions, however, the Presi- 

‘dent cannot limit imports from any country to less than 
50% of the average annual volume of the imports of the 
article involved than was. imported’ from such country 
during the period from July 1, 1928, to June 50, 1955, 
both dates. inclusive. 
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Suc. proclamation of the President shall become effec- 
tive within fifteen days after its promulgation, and may be 
suspended or modified by the President whenever he finds 
that changed circumstances require such action to be taken 
to carry out the purposes of this section of the Act. (Sec. 
22) (a) (b) Gl) and (e))% 


ee Authority Given Secretary to Use 30% of Qustoms Re- 
ceipts to Aid in Apricultural Adjustment. "There is hereby 
appropriated for each fiscal year beginning with tho fiscal 
year ending June 30, 1936, an amount equal to thirty per 
centum of the gross receipts from duties collected under 
the Customs Laws during the period January 1 to December 31, 
both inclusive, preceding the beginning of each such fiscal 
year." he Secretary is authori,ed to use such sums so 
appropriated "only to (1) encourage the exportation of 
agricultural commodities and products thereof by the pry- 
ment of benefits in connection with the exportation thercof 
or of indemnities for losses incurred in connection with 
such exportation or by payments to producers in connection 
with the production of that part of any agricultural com- 
modity required for domestic consumption; (2) encourage 

the domestic consumption of such commodities or products 

by diverting them, by the payment of benefits or in- 
demnities or by other means, from the normal channels of 
trade and commerce; and (3) finance adjustments in the 
quantity planted or produced for market of agricultural 
commoditiss". The Secretary is authorized to expend 

such sums (not, howover, for bencfits in connection with 
the exportation of unmanufactured cotton) at such times, in 
such manner, and in such amounts as he "finds will tend to 
increase the exportation of agricultural commoditics and 
products thereof, and incrcase the domestic consumption 

of agricultural commodities ond products thereof". Sec. 

de Of Public No. 320, page 53 of Revised Compilation. 
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